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A TRUE STORY 


A leading lawyer in one of the middle 
states decided to apply a utility test to his very 
large library, which was costing him between $250 
and $300 a year to keep complete. 

For several months he kept a record of 
every use made of his library. He found that 40 
per cent. of the value received from the library 
came from the reports of his own state, and 50 
per cent. from Lawyers Reports Annotated—90 per 
cent, which cost him 10 per cent. of the total out- 
lay. He therefore cut off 90 per cent. of his ex- 
pense and still retained 90 per cent. of the value. 





Case Selection— 
Geography or Reason 


Or in a while we still find a lawyer who saydl 


‘‘T won’t buy selected cases, because no other man’ 

- can select cases for me.’’ And yet that same man’ 

does buy selected cases, because he has to or go without any) 
reports. 

The average lawyer can’t buy a complete case-law library, 
There are only two or three such private libraries in the 
United States. You must select. What governs your 
selection? The man above referred to selects by geography. 
He, after buying his own State reports, buys the reports, com- 
plete or fragmentary, of some particular State or States, 
because he may sometime use about one case in ten of those 
reports. 4 

The wise lawyer selects his cases by reason, pays for solid 
value only, and covers the whole field in one set-—THE 
LAWYERS REPORTS ANNOTATED. From these Re- 
ports are excluded all cases merely interpreting local statutes or 
reafirming old decisions or long-settled principles, and in 
them are included the briefs of counsel,—an essential part of a 
full report,—and, most important of all, annotation which re- 
quires nearly 600 pages to index, and which covers cases on 
those subjects from the earliest times down to date. 

Which is the sensible and ultimately inevitable selection? 

Send for prices andterms. We can make it very easy for 
you to start now. 

You might enclose 20 cents postage for the Indexes to. 
Notes above mentioned. No further charge. 
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TO CLEAR THE SHELVES 


Inventory Bargains 


What we want is more shelf room, and we want it quickly. These un- 
ralleled Bargains will help us both; you get good Standard Reports, Text- 
ks, etc., at prices never before offered—we get the shelf-room, and that 
what we want; profit has been disregarded. Condition sound, usable 
second-hand, or better; some of the lowest priced volumes have been re-backed 
in law canvas—contents of allare complete. Make your selections at once, 
and don’t delay in ordering ; you can’t afford to miss this opportunity, it is one 
you have long sought. 


New York Reports: Same, vols. 1 to 26, 2 
Practice, etc. Same, New Series, 19 vols. 

Abbott, New Cases, vols. 1 to 14.. $ 14.00 Same, New Series, vols. 

Abbott Practice, Reports, 35 vols. 35.00 Same, New Series, vols. 

N. Y. Annotated ('ases, 17 vols... 34.00| Am. & Eng. Railroad Cases. 

Howard's Practice, vols. 4 to 24), First Series, 61 vols... 

31 to 35 9.00 Same, vols. 1 to 27 
N. Y. Weekly Digest. vols. 1 to 27 27.00 Same, vols. 
Same, vols. 1 to 21 15.00 Same, vols. 
art - ae. ; ido Same, New Series, a 
ols. to 87, less vol. 14 74.01 *. “d's . ees . enh Bon 
Vols. 1 to 189, part rebacked .... $0.00 — 7 Se haw a ee Ee 
Chancery, 7 a. oe 2 eee ren 

82 vols., less eae vol. Same, vols. 1 to 7, and Index... 

et ‘en - : ms Connecticut Reports. 

Same. wale. 1 to 10 o 7: 60 vols.. to Atl. 

ME © OU... oso. c cc cencvee Ti Same, vols. 1 to 3: 

Hopkins, 1 vol r English Reports. 

Common Law. Common Law Reports, vols. 

| a ee eer ere 35. 106, 113 to 116 35.00 

Same, 80 vols. in 39 Lovuks 30. Same, rols .00 

Johnson's Cases, 3 vols. 2.7% Same, vols. 2 to 106, 116 5.00 

Johnson’s Reports, 20 vols. .... 5. Exchequer Reports, Be Wc cues 30.00 

Cowen’s Reports, 9 vols 3.7: Se OE eee 14.50 

Wendell’s Reports, 26 vols....... i Law Reports, 106 vols.,......... 65.00 

Hill’s Reports, 7 vols 2.7: Moak’s Reports, 38 vols., and Di- 

Denio’s Reports, 5 vols 2.28 gest, 2 vols 18.00 

Supreme Court. Railroad & Canal Cases, 6 vols... 3.00 
un, vols. 72 to 92 21.00 “The” Reports, 15 vols......... 7.50 
Same, vols. 75 to 9: 15.00 | Green Bag. 
Same, vols. 78, 80 to 92 10.00 Vols. 1 to ¢ 9.00 
Superior Court. Insurance Law Journal. 
all, 2 vols. 1.00 ee ee ee eb ecatam cana a 23.50 

Sanford, vols. 1, 3 5 ».00 | Interstate Commerce Reports. 

Duer, 6 vols 3.00 Strause Ed., vols. 1 to 3 4.50 

Bosworth, roils 7.50 | lowa Reports. 

Same, vols. 9 4.50 Vols. 1 to 118, and M. & G. 5 vo's. 198.00 

State Reporter. Vols. 1 to 5, 7 to 13, 20 to 69 .. 

Vols. 1 to 74 74.00 Vols. 51 to 

Same, 74 vols., less vol. 58...... 70.00 Same, vols. 3 

Same, vols. 1 to 48, 61 to 7 a 43.50] Massachusetts Reports. 

American Criminal Reports. > a: ee 
Mass., vols 139 to 
electrical Cases. Michigan Reports. 
DEE i da ba ae 6'o ae Oe aioe %'<"s 32.00 Vols. to 146, and H. om 
Am. Negligence Cases & Reports. 4 vols 150.00 

Cases, 16} vois. {Complete to Same, vols. 95.00 

Reports, 20 vols.{ date, published} 95.00 Same, vols. 1 to 67, and H. W. & 

Digest, 1 vols (price, $219.60 D. 4 vols. 71.00 

Reports, 20 vols 48.00 Same, vols. 41 to 62, 64. 65.... 12.00 

Same, vols. 1 ¢ 40.00 Same, vols. 41 to 5 8.50 

Same, vols. 1 to 12, 15, De ics 30.00 | Missouri Appeals. 

Same, vols. 1, 2, 4, % 3 Vols. 1 to 103 .. 144.00 

Cases, 16 ; Same, vols. 55 to 67 13.60 

Same, vols. 1 to 33. Myers’ Federal Decisions. 

Me SON. BD UO S$. ccc eccccce 16.00 30 vols. 20.00 
American Probate Reports. Same, vols. 1 to 5, 10.00 
20.00 | National Bankruptcy 
Railway Reports. 7 


American R. R. & Corp. ee 


15.00 
15.00 8s et a eo be he Oc rar eS 6.50 
ne WP. Rs ay hee es 2.25 
12 vols ... ware wb ere'e'¥ia 10.00 | Nebraska Reports. 
Same, vols. 1 to 11 8.00 ee er OP: ile w elated ahwaae sate sare 2.50 
Am. & Eng. Decision in Equity. Ohio Reports. 
10 vols 25.00 Ohio & Ohio State, 94 vols..... 115.00 
Same, s. 9.00 Ohio Reports, 20 vols. Ro 
Same, vols. 1 to 3.00 Ohio State, vols. 43 to 74} 68.00 
Am. & Eng. Corporation Cases. Ohio Reports, 20 vols., condensed 
t Series, 48 vols........... 45.00 CGNEIOM  cccccccossces 
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INVENTORY BARGAINS—Continued. 


Patcnts. . 
Brodix, vols. 1 to il, Buy Bese 
Banning & Arden, 5 WO co saw ° 
Fisher, Mgt ER OOO Sos bse eas ‘ 
Robb, 2 vols 


Penna. Reports. 
Supreme 65 vols. 
vols., to d 
Same, Supreme 65 vols., 
to vol. 109, to Atl. 


and State 217 


and State 
Rep 


Periodicals. 
American Jurist, 10 vols......... 
American Law Register, 24 vols... 
— Law Review, vols. 1 to 


Same, vols. 1 to 19, less vol. 16.. 
Albany Law Journal, 62 vols.. 
Same, vols. 1 to 47. 

Central Law Journal, 63 vols 
Same, vols. 1 to 54 

— Law Magazine, vols. 1 to 


Railway & Corp. Law Journal, 11 
vols. 


Repeise & & Mack, R. 


Guintene Reports. 
117 vols. the first 43 vols. 
& orig. ed 
Same, vols. : 
Rep’r., first 41 vols. 
Orig. Ed 


R. Digest. 


Cooper 


to 8. ° 
Cooper & 


Texas Reports. 
Supreme, vols. 66 to 
Criminal, vols. 21 to 
Same, vols, 21 to 40, 
Same, vois. 21 to 29, 
Civil, vols. 1 to 36 
Same, vols. 1 to 32 
Same, vols. 1 to 30 
Court Reporter, vols. 
Same, vols. 1 to 10 


Utah Reports. 
28 vols. 


Wisconsin Reports.. 
Vols. 1 to 129, and Pinney 3 vols. 
Vols. 1 to 108, less vols. 43, 44, 45 
—_ 1 to 106, less 17, 34, 39 to 


U. 8. Supreme Court Reports. 
Curtis’ paceman 22 vols. (to vol. 


Wallace, 23 vols., (68 to 90). 

Otto, 17 vols., (91 to 107) 

U. S. Reports, vols. 108 to 127.. 

Above in one order, being Curtis 
Ed. complete to vol. 

Same, complete to vol. 

(This edition is the regular single 
volume edition from vol. 68 to 
206, balance of set to vol. 67. 
Curtis & Miller Ed. in 26 books) 

Cranch, 9 vols. in 3 books...... 

Peters, vols. 1 to 15 


Peters’ Condensed, 6 vois. (1—25) 
U. S. Circuit Courts of Appeals Re- 


ports. 
ee TE GE POE, cn ciciccsiccais 
United States Digest. 


United States Statutes at Large. 
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TERMS : 


10.00 
4.75 
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TEXT-BOOKS. 


Addison on Contracts, 3 vols. 1888.... $ 


Bacon, Abridgements, 10 vols. 1850.... 
Beach, Contracts, 2 vols. 1896 
nt, Medical Jurisprudence, 2 


Beach, Private Corporation, 2 vols..... 

Bennett, Fire Insurance Cases, 5 vols. 
1729-1875 

Sansum & a Insurance Digest, 
4 vols. to 1901 

a, 
1889 


vols. 


Bigelow, Life & Accident Insurance Re- 
ports, 1877 5 vols 
Boone Real Property, 3 vols. 1901 (0. 


P.) 
Brandenbur, Digest Bankruptcy Deci- 
sions 18 to 1899, 1 vol 
Bronson, Fixtures, 1904 6eee8 
Broom & Hadley, Commentaries, 2 vols. 


1875 
Cc “00, Stocks & 


Daniell, Chancery Practice, 3 vols. 1879 
Edwards, Bills Notes, 2 vols. 1882.. 
Field, Lawyers Briefs, 6 vols. 1884.... 
Freeman, Executions, 2 vols. 1888.... 
Green, Criminal Reports, 2 vols. 1874. 
a Cruise on Real Property, 3 
vols. 
Greenleaf, Evidence, 3 vols. 1892 
Greenleaf, Evidence, 3 vols. 1866 
Greenleaf, Evidence, 3 vols. 1876..... 
Greenleaf, Evidence, 3 vols. 1883 . 
Jones, Liens, 2 vols. 1888 
nee Contracts by Married Women, 
Kerr, Insurance, 1902 
a. Digest, R. R. 


Stockholders, 2° 


Decisions, 2 vols. 
BOs, weve 

Leatherman, Notes on Arkansas Stat- 
utes, 2 vols... 

Moore, Digest int. Arbitration, 

Lewin, Trusts, 2 vols. 1888 

Lester, Land Laws, 2 vols. 1860...... 

> Partnership, (Ewell), 2 vols. 


6 vols. 


vols. 
May, Insurance, 2 vols. 1891 .. 
Mayne, Damages, (Wood), 1879. 
McMaster, Commercial Decisions, 6 vols. 
1899-1903 
Parsons, Contracts, 7th ed. 3 vols. 1883 
Parsons, Contracts, 8th ed. 1893..... 
Patterson, R. R. Accident Law, 1886.. 
ete Equity Jurisprudence, 3 vom 


va 


Redfield, Railways, 2 vols. i873. eeeas 

Redfield, Wills, 3 vols, 1869 

Robinson, Practice, 7 vols. 1854 

Sharswood & Budd, Leading Cases Real 
Property, 4 vols. 1883 ... 

Smith, Leading Cases, 3 vols. "4888: 

Sutherland, Damages, 3 vols. 1882. 

Thompson, Negligence, 2 vols. 1880.... 

Travis, Sales & Collateral Subjects, 2 
vols., 1892 

Wait, Actions, & Defences, 7 vols., Sup. 
1894, and Index 

Same, 7 vols., Sup. 1888, and index 
Same, 7 

Wait, Practice, 6 vols., 1875 

Wentworth, 7 of Pleading, 10 
vols. 1797 (London).... 

Wharton, Civil Evidence, 2 vols. he 

Wood, Fire Insurance, 2 vols. 1886° 

Wood, Railroad Law, 3 vols. 1885. 

White & Tudor, Leading Cases in Ea- 
uity, 4 vols. 1876 .. 

White & Tudor, Leading” Cases” in’ Eq- 
uity, 4 vols. 1888 


with us, we suggest s: nding draft with order, so as to expedite filling same. 
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WHY INCORPORATE IN 
Don’t You Send for FREE SOUTH DAKOTA 


ILLUSTRATED CHART | A NEW LAW 

Passed by the Legis! f 1907, 4 b 
or peter gg on ao | sctethenes abs elleatied ty aie teh seree,. Remus deeae 
and c ifi a | 


| the following: Only one director OR one officer need reside 


| in South Dakota, instead of -third the total i 
tion of the Corporation | heretofore. 0! instead of one It ¢ total number as 


o An executive committee of two or more directors may be 
Laws of all States pub created, with practically the powers of the board itself. 
lished in the The corporation may have one or more branch offices, 
located in IN ANY PART OF THE WORLD. 
1907-08 |  08t Oo charter nominal. No license tee, no capitali7> 
n ‘ax or annual tax of any kind. 


CORPORATION MANUAL | 2st: 21 mete cn co e100, Sn 


. SOUTA DAKOTA CORPORATION CHARTER CO. 
JOHN S. PARKER, Editor Merchants Block Pierre. So. Dak. 


we «+ 


: : ee, 
The 1907-08 Edition contains the statutes of . 
every State and Territory in the United States, Law and Land Othice 
including the laws relating to foreign corpora- is 
tions and the taxation of corporations; with | Settlement of Estates; Quieting Titles 
complete forms and precedents for every State. | . . 
The statutes of each State and Territory are | and Foreclosures my Specialties. 


given in full, with notes and cases, arranged Buy a Home in “‘ Sunny Colorado.’”’ 
under ONE HUNDRED uniform headings, thus Smith Has the Bargains. 
facilitating comparisons and making it possible 


| 

| 

to study the statutory provisions of all or any of | W. G, SMITH, Lawyer, 

the different States on a given point with the | Public Examiner of Titles 
i 


least possible effort. WRAY, COLORADO. 


OVER 1600 PAGES CORNELL UNIVERSITY 
$6.50 NET DELIVERED. COLLEGE OF LAW 
Three-year course including only law subjects. Four- 
i di 1 b; in history, 
Corporation Manual Co., | | sere cares sense Seven “seskdent. professors 


besides non-resident lecturers. Library of over 36,000 

‘ . aaa St. volumes. Special Department of Practice. College 

ew Yor it year begins in late September. or particulars 
y address, Dean of the College of Law, 


CORNELL UNIVERSITY, ITHACA, N. ¥. 


 %— FUNDAMENTALS OF AMERICAN 
sa GOVERNMENT by Charles Z. Lincoln 


6. . 

Is. 

880 Author of ‘‘ The Constitutional History of New York.’’ Member of the New 
York Constitutional Convention of 1894, etc. 
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HIS book is a collection under one cover of the Four Great Documents on which the 
American Government is founded, i. e., The Magna Charta, The Declaration of 
Independence, The Articles of Confederation, and the United States Constitution. 
The author has elaborated on this idea by making the first division of the book of an 
introductory nature, in which he discusses in a simple, lucid and entertaining style, the 
theory of popular government; the functions of the Nation, the states and the various 
subdivisions of the same down to the school district, the meaning of ‘‘suffrage’’ and 
“citizenship ;’’ the rights protected by constitutions; and the duties of citizens. 
It is a book which should be in every law office, every home, and every school and 


college library. Particularly it should be in the hands of every prospective voter, native 
or foreign born. 
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Lawyers 


Trial Docket | The Best 
For many years the Standar< | TON IC 


Desk Docket,—used through 
out the country,—alwavs sati>- For the restoration of energy and 


bncticin. ‘Sheeteant Dhactan tei | vitality; the relief of mental and 
: ol nervous exhaustion, impaired diges- 

the aor ne the market. A tion or appetite, there is no remedy so 

necessity in every up to date beneficial as 

law office. 


Convenient in size, 5 1-2 x © | HORSEFORD’S 


inches. 256 pages—space fo: nt 

128 cases. Ruled spaces for | Acid Phosphate 

everything necessary to make: | (Non-Alcoholic. ) 

concise, accurate and systemat 

ic record of legal cases. It is a scientific and carefully pre- 
Bound in full flexible leather. pared preparation cf the phosphates 


; 5 that provides the tonic and nerve food 
> 9 ‘ 
Price $2.00 delivered. needed to improve the general health, 


The La 3 _— Co-opera. j It your druggist can’t supply you, send 25 
tive Publishing Company | cents to RUMFORD CHEMICAL WORKS, Provi- 


dence, R. I.. for sample bottle, postage paid. 
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NATURALIZATION IN 
THE UNITED STATES 


BY FREDERICK VAN DYNE, L. L. M. 


American Consul, formerly Assistant Solicitor in the Department of State 
of the United States; Author of ‘‘Citizenship of the United States’’ etc. 


By enactments in 1906 and 1907, Congress reformed the Laws relating to Natural. 
ization which have been in effect practically without change for a century. 


Let others describe the work: 

John Bassett Moore of Columbia University in the American Journal of International 
Law: ‘‘All this new legislation, as well as the old, is exhaustively analyzed and discussed 
in the treatise, which is specially designed to meet the needs of the judges and clerks of 
naturalizing courts, The entire proceedings is described step by step, in- 
eluding the declaration of intention, the petition for admission to citizenship, the pro- 
duction of witnesses and the final hearing The work may fairly be pro- 
nounced indispensable to those who have to deal, theoretically or practically, with 
the subject to which it relates. 

Oscar S. Straus, Secretary of Commerce aud Labor, says: ‘I have found it a very 
clear and good treatise, presenting the subject consecutively and with fairness.” 

Gaillard Hunt, Chief of Bureau of Citizenship, Department of State, says: “In 
conducting my office I use it all the time; the circulars, laws, instructions, ete., being s0 
well arranged I am saved a great deal of iabor by having them altogether.” 


ONE VOLUME, PRICE $5.25, DELIVERED 
The Lawyers Co-operative Publishing Co. 


When writing to advertisers please mention CASE AND COMMENT. 
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Case and Comment 


NOTES OF 
Recent IMporTANT, INTERESTING DEcIsIons, 


InDEX TO ANNOTATION OF THE LAwyers REports ANNOTATED 


LecaL News Nores ann FAceEtTIa£. 


Vor. 14. 


CasE AND ComMMENT. 


Published Monthly By 


Tus Lawyers Co-OpERATIVE PUBLISHING CO., 
Rocuester, N. Y. 


New York, 
$l Nassau St. 


CHICAGO, 
505 Lakeside Bldg. 


Subscription 50 cts. per year postpaid. Single 
copies, 5 cents. 
Advertising rates furnished upon application. 


; Federal Employers’ Liability Law. 


Conflicting decisions of the lower Federal 
courts as to the constitutionality of the 
Federal act of July 11, 1906, regulating lia- 
bility of interstate carriers to employees. 
created much interest in the expected deci- 
sion of the United States Supreme Court on 
the subject. That decision, in the case of 
Howard v. Illinois C. R. Co, 207 U. S. —, 
Adv. Ops. 1907, p. 141, 28 Sup. Ct. Rep. 141. 
has just been rendered. On the broad ques- 
tion of the constitutional right of Congress 
to legislate on the subject of the relations 
between master and servant in case of inter- 
state railroads, the majority of the justices 
agree in support of the statute. But the 
Chief Justice and Justices Peckham and 
Brewer are not prepared to agree that Con- 
gress has such power. They do, however, 
agree with Justices White and Day that the 
act in question is unconstitutional because 
it attempts to regulate the relations of inter- 
state railroads, not only with their employ- 
ees who are engaged in interstate commerce, 


Fesrvary, 1908. 


No. 9. 


‘but with all their employees, including 


those who may be engaged in domestic com- 
merce of a single state. Because a majority 
of the court interpret the statute to this 
effect, it is held unconstitutional, though 
Justices Moody, Harlan, McKenna, and 
Holmes dissent on the ground that the in- 
tent and proper interpretation of the act 
make it apply only to employees engaged 
in interstate commerce. On the broader 
question of the power of Congress to regu- 
late the liabilities and relations of master 
and servant when engaged in interstate com- 
merce, these justices agree with Justices 
White and Day, making a good majority of 
the court in support of this power of Con- 
gress. While the particular statute in ques- 
tion is overthrown, the power of Congress 
to enact a constitutional statute on the 
subject is established. Therefore the range 
of congressional power to regulate inter- 
state business is now established to a broad 
extent, not merely with reference to the 
relation of a carrier to passengers and ship- 
pers, but also with relation to its employees 
and all the incidents of their employment, 
including the matter of liabilities in case 
of negligence of fellow servants, the use of 
safety appliances, and various other mat- 
ters. Any supposed distinctions between 
the power to regulate interstate business 
and the relations of the particular individ- 
uals who may be engaged in it, including 
master and servant, seem to be effectually 
denied by this decision, notwithstanding the 
fact that the immediate effect of it is to 
hold the particular act before the court un- 
constitutional, 





122 CASE AND 


What Constitutes Contributory In- 


iringement. 


Does the sale, in the ordinary course of 
business, of a staple article of commerce, 
constitute an infringement of patent, if the 
sale is made to one who uses the article in 
connection with some patented device, in 
violation of a condition of his license there- 
for, to the effect that he shall buy all such 
supplies from the licensor of the patent? 
The question was presented with unusual 
sharpness in the recent case of Cortelyou v. 
Johnson & Co., decided by the Supreme 
Court of the United States, Adv. Ops. 1907, 
105, 207 U. 8. 196, 28 Sup. Ct. Rep. 105, 
aflirming the decision of the circuit court 
of appeals in 76 C. C. A. 455, 145 Fed. 933, 
which reversed the decision of the circuit 
court in 138 Fed. 110. This was a case in 
which the defendant was charged with con- 
tributory infringement of a rotary neostyle, 
because it sold ink to a person who used it 
with the neostyle in violation of a provision 
of his license to the effect that he should not 
use the neostyle with any ink or other sup- 
plies except those that he bought from the 
licensor. Without questioning the liability 
of the licensee for infringement in violating 
this restriction, the interesting question is 
as to the liability of the ink manufacturer 
for selling ink, in the regular course of busi- 
ness, to the licensee of the neostyle, when 
the ink was not made expressly, or even 
especially, for the neostyle, but as an arti- 
cle for general use by the public. The cir- 
cuit court held that this sale constituted a 
ease of contributory infringement, on the 
ground that the seller of the ink sold it, 
not only with knowledge of the purchaser’s 
intent to use it in violation of the patent, 
but also induced and procured him to pur- 
chase it by misstatements and misrepresen- 
tations as to his rights under the license. 
One of the cases chiefly relied on for this 
decision is that of Heaton-Peninsular But- 
ton-Fastener Co, v. Eureka Specialty Co. 35 
L.R.A. 728, 25 C. C. A. 267, 47 U. S. App. 
146, 77 Fed. 288, which was a case in which 
the held 
tributary infringement. 


liable for con- 
He 
eensee under a patent to purchase the arti- 
cles for use in violation of his license, by 
persuading him that he could do so with 
impunity. 


defendant was 


induced a li- 


This is what is sometimes called 
the Button-Fastener Case, and the fasten- 





COMMENT. 


ers sold, like the ink in the present case, 
did not constitute any element of the pat- 
ented device. But it was alleged in that 
case that the defendant was making and 
selling fasteners that were adapted only to 
use with these patented machines, and sold 
them with intent that they should be used 
in infringement of the patent. In the ink 
ease the circuit court of appeals reversed 
the decision against the seller. All the 
judges agreed that there was not sullicient 
proof that the defendant had notice that the 
ink was to be used in infringement of the 
patent. The majority of the court went 
further, and held that the doctrine of con- 
tributory infringement did not properly ex- 
tend to the case. The position of the ma- 
jority was substantially as follows: That 
one who should sell an element of a pat- 
ented combination which could not be used 
except in an infringing combination or 
device would be guilty of infringement, and 
that this would be true whether the arti 
cles sold were patented or not, if they were 
made for the express purpose of inducing in 
fringement, and were not intended for any 
legitimate use, but that it was doubtful if 


| the doctrine should be extended to a sale 


of the ordinary commodities of life merely 
because the purchaser used them in con- 
nection with a patented machine, under a 
license which gave to the licensor a mo- 
nopoly of the right to furnish the supplies 
to be used with it. The opinion of the ma- 
jerity proceeds to develop its position on 
“Should the pat- 
entee of a fountain pen, by such a notice 


as we have under consideration, per 


this question as follows: 


be 
mitted to hold as an infringer one who sells 
ink to the owner of the pen, even though he 
knows of the restriction? To compel the 
dealer to make inquiries and take the pre- 
cautions to save himself from 
being sued as an infringer would place in- 
Should 
the patentee of a motor car, by such pro 


necessary 


tolerable burdens upon business. 


ceedings, be able to hold the monopoly on 
all gasoline used in its propulsion, or the 
patentee of a stove or a refrigerator have 
an action of infringement against one who 
furnishes ice or coal, respectively, to its 


owner? These seem to be extreme 
cases, and yet they are not so far beside the 
mark as may at first appear. It was stated 
at the bar that among the ‘supplies’ neces 


sary for the operation of the neostyle were 


may 
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oil and varnish. It is not easy to perecive 
how a machinist who lubricates the machine 
and the painter who varnishes it can es- 
cape the eharge of infringement. If the 
doctrine be driven to its ultimate conclu- 
sion, the merchant and the consumer may 
find themselves enmeshed in a network of 
monopolies embracing all the necessaries of 
life. No one may safely sell coffee to the 
consumer but the patentee of his coffee 
mill; no one can furnish him flour but the 
patentee of his baking pans; and he may 
yet be compelled to buy milk from the pat- 
entee of his milk can, and soap from the 
patentee of his bath tub. It is manifest 
that the doctrine may be expanded ad in- 
finitum. We incline to the opinion that the 
line should be drawn to include those arti- 
cles which are either parts of a patented 
combination or device, or which are pro- 
duced for the sole purpose of being so used, 
and to exclude the staple articles of com- 
merce.” The decision of the circuit court 
of appeals was aflirmed by the Supreme 
Court on the question of lack of notice of 
any intent to infringe, and held that it was 
unnecessary to consider the other ground, 
as to what is the full extent of the doctrine 
of contributory infringement. That ques- 
tion is therefore still unsettled, and it is a 
question that is far reaching, which we may 
presume the court will not settle until it 
is necessary to do so. 

The sale of staple articles of commerce 
in the ordinary course of business cannot 
be made subject to possible liabilities for 
contributory infringement in case the arti- 
cles are so used by the purchaser in con- 
nection with some patented article in viola- 
tion of his license, without greatly increas- 
ing the risks of legitimate business. It puts 
an unreasonable and well-nigh intolerable 
burden upon a dealer in legitimate and 
staple articles of commerce, to charge him 
with responsibility for the uses to which 
his harmless and useful merchandise may 
be put by the purchaser, in violation of a 
contract with some third person. Even if 
the seller has notice that the purchaser is 
likely to use such articles with a patented 
machine, and thus violate his license, it 
seems very doubtful if he can be reasonably 
charged with contributory infringement 
merely because he does ‘not refuse to such 
purchaser the right to buy what the rest of 
the publie are lawfully buying. There is 
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certainly some responsibility with which 
a dealer may be legally charged, for the 
sale of staple articles of commerce. Ir 
respective of any statutory restrictions, a 
dealer who should sell firearms and am- 
munition to an insane person, or any other 
person, knowing of an intent of the pur- 
chaser to commit murder, might find him- 
self under the condemnation of the law as 
an accessory to the crime; but that prin- 
ciple could hardly apply to the sale of harm- 
less articles, the use of which by an in- 
fringer constitutes no crime, and not even 
a tort, except such as grows out of a breach 
of agreement with his licensor. Whatever 
may be the technical name of the licensee’s 
liability, the essence of it is that he broke 
his agreement with the licensor as to the 
purchase of supplies for his business. So 
far as third persons who may sell him staple 
articles of commerce are concerned, there 
seems to be no reason why they should have 
any greater risks or liabilities for his use of 
such articles in violation of his agreement 
with the licensor of a patent than if his 
purchase of them had been in breach of an 
independent contract giving to any manu- 
facturer a monopoly of furnishing such sup- 
plies for his business. If the question is to 
be determined as one of inducing or aiding 
in the breach of a contract with a third per- 
son, as seems to be assumed by the Su- 
preme Court in the ink case, a leading au- 
thority on this question is Angle v. Chi- 
cago, St. P. M. & O. R. Co. 151 U.S. 1, 38 
L. ed. 55, 14 Sup. Ct. Rep. 240, where the 
court says it has been repeatedly held that, 
if one maliciously interferes in a contract 
between two parties, and induces one of 
them to break that contract to the injury 
of the other, the party injured can main- 
tain an action against the wrongdoer. Un- 
der the decisions the court therefore held 
that, if one railroad company by its wrong- 
ful conduct induced another company to 
break its contract with a person, it would 
be liable for damages; a fortiori when it 
not only induced a breach of the contract, 
but disabled the other company from per- 
forming it. The decisions on this subject, 
however, are not free from conflict. In 
Thacker Coal & Coke Co. v. Burke, 59 W. 
Va. 253, 5 L.R.A.(N.S.) 1091, 53 S. E. 161, 
though that was a case of enticing a servant 
and of conspiracy, the court laid down the 
broad doctrine that, if one wantonly and 
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maliciously, whether for his own benefit or 
not, induces a person to violate his con- 
tract with a third person, to the injury of 
that third person, it is actionable. But, 
on the other hand, in Boyson v. Thorn, 98 
Cal. 578, 21 L.R.A. 233, 33 Pac. 492, the 


California supreme court held that mali- | 


ciously inducing another to break a contract 
with a third person will not create a lia- 
bility to the latter when it is done without 
threats, violence, fraud, falsehood, decep- 
tion, or benefit to the person inducing the 
breach. A note to that case presents a con- 
siderable body of authorities on the sub- 
ject. They leave the question still some- 
what unsettled as to the limitations of the 
doctrine. It is a fine question as to just 
what should be held sufficient to constitute 
an actionable case of inducing or aiding in 
the breach of contract with a third per- 
son. But it seems clear that mere notice 
to the seller of a staple article of commerce 
that the purchaser in buying it is breaking 
a contract with a third person is insufficient 
to create a liability. If the law on this sub- 
ject is to govern in the sale of articles to 
licensees of patents, it seems safe to say 
that the courts will hold, on the one hand, 
that mere notice to the seller of the pur- 
chaser’s intent to break his contract with 
a licensor will not create liability, and that, 
on the other hand, any fraud or deception 
in inducing him to break such contract will 
create a liability. Between these two ex- 
tremes would be some difficult questions. 
One would be as to inducing such licensee 
to break his contract by actively soliciting 
his orders. But even such active induce- 
ment would not seem enough to create a 
liability for breach of contract with a third 
person. Another question would be as to 
the correctness of the decisions already ren- 
dered which hold that one who makes arti- 
cles that can be used only with a patented 
machine, and sells them to a licensee whose 
use of them will violate his license, be- 
comes liable thereby to the licensor for con- 
tributory infringement. It has often been 
said that fraud or malice is essential to 
create a liability for inducing the breach of 
a contract with a third person. In the case 
supposed there would be no fraud. What 
would constitute actionable malice in cases 
of this kind does not seem to be yet clearly 
determined. There are two questions, at 
least, therefore, that need to be solved: 


First, Is the liability in these cases of con- 
tributory infringement to be determined 
with reference to the law as to indueing 
the breach of contracts with third persons? 
Second, In the absence of fraud or decep- 
tion, what will constitute actionable malice 
in inducing a breach of such contracts. It 
seems fairly certain, at least, that, to create 
such liability, something more will be neces. 
sary than the sale of staple articles of com- 
merce, in the regular course of business, and 
with no other purpose than the promotion 
of the business of the seller, even though 
the sales are made with knowl-dge that the 
purchaser by his purchase is breaking a con- 
tract with a third person. 


-_——de--oe_____- 


Baggage Without a Passen¢er, 


A Michigan correspondent courteously 
takes issue with the position of CAsE Anxp 
CoMMENT for October, 1907 (vol. 14, page 
64), and of the annotation in 55 L.R.A. 650, 
in the matter of the comments on the case 
of Marshall v. Pontiac, O. & N. R. Co. 126 
Mich. 45, 85 N. W. 242. That case decided 
that one who bought a ticket for a certain 
trip, and used it to check his trunk, but 
did not himself go on the train, or intend 
to use the ticket for his own passage “for 
some time thereafter, if ever,” but who 
traveled to his destination in a private con- 
veyance, was not a passenger, and that the 
railroad company was only a gratuitous 
bailee of the baggage. The court declared 
the doctrine that “baggage implies a pas- 
senger who intends to go upon the train 
with his baggage, and receive it upon the 
arrival of the train at the end of the jour 
ney.” It says the purchaser of the ticket, 
“without having been a passenger, asks the 
same protection as if he had been one,” and 
that, “if he had sold the ticket (which he 
might have done) to another passenger, he 
would stand in no diffetent light from that 
in which he does now.” The court further 
declared that “a baggage master has no au 
thority or right to check baggage for any 
other than a passenger.” The comments on 
the decision, with which our correspondent 
takes issue, were to the effect that it was 
based oa a theory of a relation of baggage 
to the passenger which does not at all fit 
the modern practice of railroad transporte 
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tion in this country. 
contention 


In support of this 
it was said: “There seems t 
be nothing whatever in the modern practic 
of railroad transportation, with the system 
of checking baggage, to make it an implied 
part of the contract that the passenger 
shall go upon the same train, or, indeed. 
avail himself of his right to be carried at 
all, unless he chooses to do so. Having paid 
for two privileges there is no reason why 
he should be compelled to avail himself oi 
both or neither, unless the carrier’s burden 
in respect to one of them is increased by 
his failure to exercise the other. It is not 
possible to see how this is the case. The 
earrier’s duty with respect to the baggage 
is in no sense more onerous by reason of the 
owner’s absence from the train.” In early 
days, when carriers did business by stage- 
coach and similar conveyances, the presence 
of the passenger with the baggage may have 
been a material safeguard against the loss 
of the baggage. But in these days, when 
there are many trains on which a passen- 
ger’s baggage cannot be taken with him, but 
must be sent on an earlier or a later train, 
and when the baggage is absolutely beyond 
his control, as well as out of his sight, 
from the time it is checked until the time 
when he reclaims it by surrendering his 
check. the passenger’s presence on the same 
train with the baggage is no longer a neces- 
sity cr in any sense an advantage to the 
carrier, while it is often rendered impossible 
by the carrier’s own regulations. If it is 
not an essential element of the right of the 
owner of the ticket to have his baggage car- 
ried safely, that he go with it on the same 
train, it seems clear that it cannot be es- 
sential that he should go on some other 
train. To contend that it is so is to decide 
against the carrier’s liability on the merely 
technical contentions that there can be no 
baggage without a passenger, and that no 
one can have any rights as a passenger with- 
out being or intending to be actually trans- 
ported. It seems clear, however, that these 
propositions do not adequately represent the 
actual agreement between the carrier and 
the purchaser of the ticket, but that he pays 
for two privileges: One, the right to ride to 
the designated destination, and the other, to 
have a specified quantity of baggage carried 
to the same place. The latter privilege is 


as clearly understood as the former. And 
there is no reason apparent, in any con- 
sideration of advantage to the carrier, why 
the latter privilege should be lost merely 
because the former is not exercised. 

The Michigan case did not enter into any 
consideration of the effect of modern meth- 
ods of railroad business to change the rules 
applicable to baggage in the old stagecoach 
days, but decided the case on the theory 
that the checking of baggage by a railroad 
company, though it is done on the presenta- 
tion of a ticket which has been bought and 
paid for, for the purpose of checking the 
baggage, is purely gratuitous on the part 
of the company, unless the holder of the 
ticket actually rides on it, or at least ex- 
pects to do so when he buys it. At the 
time when the comments by the annotator 
in 55 L.R.A. 650, were made, they were 
based solely on what seemed to be the clear 
reason of the matter, as there were no judi- 
cial precedents to support them in eon- 
troverting the Michigan decisions. But a 
recent Minnesota case, McKibbin v. Wiscon- 
sin C. R, Co. 100 Minn. 270, 8 L.R.A.(N.S.) 
489, 110 N. W. 964, on almost the same 
state of facts involved in the Michigan case, 
refuses to follow that decision, and says: 
“In view of modern methods of checking 
baggage, and the custom of regularly check- 
ing it on the presentation of a ticket at 
stations, general ticket offices, and the 
homes of passengers, we are of the opinion 
that there is now no good reason for the 
rule claimed, if ever there were, and hold 
that a railway carrier is not, as a matter of 
law, liable only as a gratuitous bailee of 
baggage which it has regularly checked, if 
the passenger does not go on the same train 
with it.” The court therefore held that, 
where trunks were checked for one who had 
a mileage ticket, and baggage coupons were 
detached therefor, the carrier was not a 
gratuitous bailee of the trunks, although 
the owner did not go on the train with them, 
and did not intend to do so, but intended 
to go and did go in another direction, for 
two or three days, before following the 
trunks. 

In the Michigan case the court said that 
the baggage master had no authority or 
right to check baggage for anyone but a 
passenger, and that in that case, if the 
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plaintiff had disclosed to the baggage mas- 


ter the actual situation, that is, that he 
did not intend to take passage himself, he 


would have been refused a check. But this LAWYERS REPORTS ANNOTATED 
seems to be a doubtful assumption. Prob- 11 L.R.A. (N.S,) pages 49—624. 
ably no baggage master in the United States 

to whom a proper ticket was presented, | Comtracts. 

° See MASTER AND SERVANT. 
with a request for a check for baggage, 
would ever ask if the owner of the ticket | Exeeators and administrators. 
was himself to take passage, and few, if| Liability of coexecutor for default of 
any, of them would be likely to refuse the one permitted to manage estate :— 


check if he knew that the holder of the a Sot. ee oe oe 
ticket did not intend to do so. Our cor- 
respondent asks if it would not be a fraud 
for a person who had a ticket to check 
his effects on it as baggage, and then sell 
the ticket to another. But it is not easy 
to see that any wrong is thereby done to the 
railroad company, any more than if he 
sold the ticket before checking his baggage, 
since, by the common custom of the business, 
when baggage is checked on a ticket the 
ticket is punched to indicate the fact, and 
it cannot be used a second time for that 
purpose. This would bring us back again 
to the same question of the right of the 
carrier to insist that the owner of the bag- 
gage should be a passenger with it. It 
seems clear from what is said above that 
it is in no respect any advantage to the car- 
rier to have them go together on the same 
train. It certainly can be no advantage to 
have the holder of a ticket ride on some 
other train. And if the services are sever- 
able, it would be no fraud on the company 
to have a ticket sold after the baggage was 
checked, unless, at least, it was one of the 
tickets that is by law or contract made non- 
transferable. And in that event it would 
make no difference whether any baggage 
had been checked upon it or not. 

The Michigan and Minnesota cases above 
discussed represent very divergent theories. 
Tt seems the former has the support of some 
of the dicta at least of the earlier decisions, 
and probably represents the law of the sub- 
ject at a time when it was the custom of 
passengers on stagecoaches and similar con- 
veyances to be transported with their bag- 
gage accompanying them on the same con- 
veyance and under their personal observa- 
tion. But the Minnesota case seems clear- 
ly to interpret the rights of the parties in 
modern transportation by public carriers, 
or at least by railroads. 


statement of; (b) application to par- 
ticular facts and relations; (c) stat- 
utory exceptions; (III.) effect of ac- 
ceptance or nonacceptance of trust; 
(IV.) giving bond for proper perform- 
ance of duties: (a) general rules as 
to; (b) nature of the liability; (c) 
acts covered by bond; (d) rule that 
legal obligations are unchanged; (V.) 
delivery of assets to associate, or en- 
abling him to take possession or con- 
trol: (a) the rule of absolute Hability ; 
(b) what amounts to ability or enab- 
ling associate to get control: (1) ac- 
tion as agent for associate; (2) action 
in getting in assets; (3) custody and 
use of securities and assets; (4) divi- 
sion by agreement; (5) turning over 
to coexecutor as trustee; (c) restric- 
tion of rule to unnecessary acts and 
acts not founded on reason; (VI) pas- 
Sive acquiescence in action by asso- 
ciate; (a) general rules; (b) what con- 
stitutes passivity, as distinguished 
from participation: (1) general rules; 
(2) application of rules to specific acts: 
(a) joining in inventory; (b) joining 
in receipt for assets; (c) joining in 
sale of decedent's goods; (d) joining 
in accounting and settlement: (1) rule 
that it is an adjudication of lability ; 
(2) rule that it is evidence only; 
(VII.) exception as to duties imposed 
by law; (VIII.) exception as to du- 
ties imposed by will: (a) generally; 
(b) what constitutes a directory or an 
active trust; (IX.) provisions in will 
eonferring immunity; (X.) the negli- 
gence rule; (a) statement of and ap- 
plication generally; (b) the degree of 
diligence required: (1) the general 
rule; (2) application to particular 
facts and circumstances; (c) appli- 
eation to transfer of assets to asso- 
ciate; (XI.) acquiescence by benefi- 
ciary as affecting liability ; (XII.) ter- 
mination of liability: (a) generally; 
(b) by death; (c) by discharge, remov- 
al, or resignation; (XIII.) remedies: 
(a) of creditors and beneficiaries: (1) 
generally; (2) right to recover inter- 
est; (b) of coexecutors and coadmin- 
istrators; (XIV.) conclusion, 


Master end servant. 


Contracts requiring servant to elect be 
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tween acceptance of benefits out of a 
relief fund and a prosecution of his 
claims in an action for damages: 
(1.) Generally; (II.) objects, organ- 
ization, and legal status of relief as- 
sociations; (III.) stipulations by 
which it is agreed that the acceptance 
of the benefits shall be a bar to a 
subsequent action for damages; (IV.) 
ya‘idity and effect of such stipula- 
tions: (a) consideration sufficient; (b) 
publie policy not contravened; (c) 
jurisdiction of courts not ousted; (d) 
interests of servants subserved; (e) 
coercion not predicable; (f) undue in- 
fluence and fraud; (g) mistake as to 
strength of claim for damages; (h) 
statutory inhibition; (i) death of serv- 
ant, effect of; (V.) stipulations mak- 
ing execution of release a condition 
precedent to payment of benefits out of 
relief fund; (VI.) provisions defin- 
ing the effect of institution of ac- 
tion for damages by members of relief 
associations or their representatives; 
(VII.) arrangements by masters with 
insurance companies for the indemni- 
fication of servants; (VIII.) releases 
after the injury has been received, 
and without reference to a prior con- 
tract with a relief association: (a) 
generally; (b) when such releases are 
a bar to subsequent actions: (1) 
consideration; (2) public policy, con- 
travention of; (3) servant's ignorance 
of the extent of his legal rights; (4) 
servant’s misconception of the legal 
effect of release, the contents of which 
he knows: (5) servant's ignorance of 
the contents of fhe release; (6) fraud; 
(7) mistake of servant regarding the 
extent of his injuries; (8) insanity; 
(9) joint tort feasor previously re- 
leased; (10) failure of employee to 
fulfil stipulations which were the con- 
sideration of the release 


Relief associations. 


See MASTBR AND SERVANT. 


Wills. 


Is bequest of stocks, bonds, or notes 
general or specific:—(I.) Scope of 
note; (II.) classification of legacies: 
(a) in general; (b) general legacies: 
(1) definitions; (2) examples; (c) 
specific 'egacies: (1) definitions; (2) 
il'ustrations: (a) general examples; 
(b>) particular examples; (d) demon- 
sirative legacies: (1) definitions; (2) 
examples; (I1I.) characteristics of the 
classes: (a) liability to ademption: 
(1) the general topic; (2) specific 
legacies; (3) general and demonstra- 
tive legacies; (b) liability to abate- 
ment; (I1V.) judicial bias; (V.) the 
intention of the testator; (VI.) scru- 
tiny of the whole will; (VII.)_ be- 
quests under powers of appointment ; 
(VIII.) division of legacy among sev- 


eral legatees; (IX.) the state of the 
assets: (a) at the date of the will; 
(b) at the death of the testator; 
(X.) constructions of particular lan- 
guage: (a) use of the possessive pro- 
noun; (b) use of phrase “stand- 
ing in my name ;” (ce) guards against 
ademption; (d) directions to execu- 
tors: (1) to purehase; (2) to con- 
tinue investment; (3) to transfer to 
legatee; (4) to convert; (e) mis- 
cellaneous words and _ expressions; 
(XI.) conclusion 

Effect of specifying use of real estate 
in devise to religious society :—(I.) 
Scope of note; (I1.) qualifying effect 
upon the estate passed: (a) condition- 
al estates: (1) conditions precedent ; 
(2) conditions subsequent; (38) con- 
ditional limitations; (b) trusts; (III.) 
rules for construction: (a) general 
rules; (b) intention of the parties; 
(1V.) language creative of estates up- 
on condition; (V.) examples of con- 
struction: (a) conditions subsequent ; 
(b) conditional limitations; (c) 
trusts; (VI.) distinctions based op 
consideration; (VII.) distinctions de- 
pendent on party benefited; (VIII.) 
restrictions upon alienation; (IX.) 
necessity or re-entry for condition 
broken; (X.) what constitutes a re- 
entry; (XI.) when condition is brok- 
en; (XII.) who can take advantage of 
the breach; (XIII.) some special 
eases; (XIV.) conclusion 
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Among the New Decisions. 


Action. A right of action for the refusal 
of a trust company to fulfil its agreement 
to loan money is held, in Holt v. United 
Security L. Ins. & T. Co. (N. J. Err. & 
App.) 11 L.R.A.(N.S.) 100, to arise upon 
its repudiation of the contract, although the 
money was to have been advanced when a 
certain building, which has not been erected, 
was completed. 

See also PARTIES. 

Ademption. See WILLS. 

Alimony. See DIVORCE. 

Antenuptial agreements. See Con- 
TRACTS. 

Assignment. Where one who, without 
giving notice of his rights, loans money 
on a written assignment of a contract for 
public work, and permits the contractor to 
retain possession of the contract, complete 
the work, and obtain time orders for the 
amount due, which he sells for value to a 
stranger, it is held, in Washington v. Wa- 
bash Bridge & I. Works (Mich.) 11 L.R.A. 





CASE AND COMMENT. 


eee 


(N.S.) 471, that he will be subordinated to 
the rights of the latter. 

Banks. A bank which pays out a deposit 
under garnishment upon a judgment against 
another person of the same name as the 
depositor is held, in O’Neil v. New England 
Trust Co. (R. I.) 11 L.R.A.(N.S.) 248, to 
be liable to the depositor for the amount. 

See also Bonps; CorporaTIONS; EvtI- 
DENCE; INTERPLEADER. 

Blasting. See MUNICIPAL CORPORATIONS. 

Bonds. The employment of a bank cashier 
for a period of one year, after appointing 
him to the office for a period to continue at 
the pleasure of the trustees, is held, in 
Wapello State Sav. Bank v. Colton (Iowa) 
11 L.R.A.(N.S.) 493, to be a new appoint- 
ment, and to terminate the liability of the 
sureties on the bond given upon his first 
appointment. 

See ELECTRICITY. 

A broker who was privy to 
wagering contracts for fictitious or option 
futures, and brought the parties together 


Bridges. 
Brokers. 


for the very purpose of entering into such 


illegal agreements, is held, in Anderson v. 
Holbrook (Ga.) 11 L.R.A.(N.S.) 575, to 
have no right to recover for advances made 
by him on account of his principal in for- 
warding such illegal contracts. 

Campaign funds. See LARCENY. 

Carriers. That street-car conductors are 
not bound, as matter of law, to ascertain 
that a passenger who has signaled a desire 
to leave the car is safely off before starting 
the car, if they use the highest care with 
referertce to the matter consistent with the 
transaction of the business, is declared in 
Millmore v. Boston Elev. R. Co. (Mass.) 
1] L.RA.(N.S.) 140. 

The right of a railroad company to adopt 
rules requiring interstate colored passengers 
to occupy coaches set apart exclusively for 
the use of colored persons while within the 
limits of a particular state is sustained in 
Chiles v. Chesapeake & O. R. Co. (Ky.) 11 
L.R.A.(N.S.) 268. 

The right of a railroad company to con 
tract for exemption from liability for negli 
gent injuries to conductors in charge of the 
sleeping cars of other corporations attached 
to its trains is sustained in Denver & R. G. 
R. Co. v. Whan (Colo.) 11 L.R.A.(N.S.) 432. 

The right of a railroad company, in con- 
tracting for the moving of a circus train 
over its road, to stipulate for freedom from 


liability for injury to person or property 
carried under the contract, no matter how 
caused, is sustained in Clough v. Grand 
Trunk Western R. Co. (C. C. A. 6th CG) 
11 L.R.A.(N.S.) 446. 

See also INTOXICATING Liquors. 

Checks. See Evipence; INTERPLEADER, 

Civil rights. See CARRIERS. 

Conflict of laws. See HusBanp 
WIFE. 

Conspiracy. See INSURANCE. 

Constitutional law. The power of the 
legislature to restrict the exaction of sums 
in connection with a loan of money, for com- 
missions, examinations, and renewals, and 
to impose imprisonment for a violation of 
such restrictions, is sustained in State ex 
rel. Ornstein v. Cary (Wis.) 11 L.R.A. 
(N.S.) 174. 

See also MASTER AND SERVANT. 

Contempt. A judge is held, in Lamber- 
son v. Superior Court (Cal.) 11 L.R.A.(N. 
S.) 619, not to be disqualified from sitting 
in a proceeding to punish a contempt con 
sisting of imputation of his motives and at- 
tacks upon his integrity. 

Contracts. The placing in writing, after 
marriage, of an agreement by which each 
party relinquishes all right in the other’s 
property in accordance with an antenuptial 
parol contract which is invalid under the 
statute of frauds, is held, in Frazer v. An- 
drews (Iowa) 11 L.R.A.(N.S.) 593, not to 
validate the latter, unless it recites that it is 
executed to furnish evidence of the previous 
one, and to be ineffectual where the svatute 
forbids contracts between husband and wife 
relating to their property rights. 

See also AcTION; INJUNCTION; MASTER 
AND SERVANT; PARTIES. 

The payment of divi- 
dends by a corporation to its stockholders 
to such an extent as to render it insolvent 
after it incurs an indebtedness, although in 
accordance with a resolution passed vrivr 
to that time, is held, in Montgomery ¥. 
Whitehead (Colo.) 11 L.R.A.(N.S.) 230, 
to render the stockholders receiving them 
liable to a creditor of the corporation’s 
creditor, who recovers a judgment in garn- 
ishment proceedings against the corporation 


AND 


Corporations. 


instituted after such payment, since his 
rights are held to relate back to the incep- 
ion of those of his debtor. 

One lending money to a bank within the 
limit which the bank has charter authority 
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to borrow, without knowledge or reason to 
know of other loans the aggregate of which 
exceeds the limit, is held, in Citizens’ Bank 
y. Weakley (Ky.) 11 L.R.A.(N.S.) 598, not 
to be affected by the charter limitation. 

See also INJUNCTION; LARCENY; PRIN- 
CIPAL AND AGENT. 

Criminal law. The discharge of a jury 
in a criminal case after they have deliberat- 
ed for two hours and have reported that 
they cannot agree is held, in State v. Harris 
(La.) 11 L.R.A.(N.S.) 178, not to support 
a plea of former jeopardy interposed on a 
subsequent trial, unless the court in dis- 
charging the jury manifestly abused its dis- 
cretion. 

See also Hanpeas Corpus. 

Damages. Damages for mental suffering 
caused by failure to deliver an answer an- 
nouncing the improvement of a sick relative, 
in response to a message seeking information 
concerning him, are held, in Western U. T. 


Co. v. Hollingsworth (Ark.) 11 L.R.A.(N. | 


§.) 497, to be recoverable under a statute 
allowing damages for mental suffering 
caused by failure to deliver telegrams. 

To permit a recovery of more than nomi- 
nal damages by collateral kindred for the 
negligent killing of their relative, it is held, 
in Rhoads v. Chicago & A. R. Co. (Ill) 11 
LR.A.( N.S.) 623, that they must show that 
they suffered pecuniary loss thereby. 

Death. A settlement by the sole heir at 
law of a claim for damages for the suffering 
of one killed through another's negligence is 
held, in MeKeigue v. Chicago & N. W. R. 
Co. (Wis.) 11 L.R.A.(N.S.) 148, to be bind- 
ing upon an administrator of decedent’s 
estate subsequently appointed, who does not 
need the assets in the administration of the 
estate, but will distribute any recovery by 
him to such heir. 

In Louisiana a father and mother are 
held, in Landry v. American Creosote Works 
(La.) 11 L.R.A.(N.S.) 387, to have no right 
to maintain an action to recover damages 
for the alleged negligent killing of their 
natural child who has not been legitimated 
by them by a notarial act of acknowledg- 
ment. 

See also DamaGEes; MASTER AND SERVANT. 

Deeds. A deed absolute to secure a debt 
is held, in Flynn v. Holmes (Mich.) 11 L.R. 
A.(N.S.) 209, not to transfer the legal 
title from the grantor; and it is therefore 
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| neta that the title may be levied on under 
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execution against him. 

Divorce. Community property which is 
not brought before the court in a divorce 
proceeding is held, in Ambrose v. Moore 
(Wash.) 11 L.R.A.(N.S.) 103, to be held by 
the parties, after the decree, as tenants in 
common. 

The right to maintain an action in the 
courts of one state for accrued instalments 
of alimony under a decree of divorce ren- 
dered in another state is denied in Hunt v. 
Monroe (Utah) 11 L.R.A.(N.S.) 249, where 
no sum has been fixed as presently due, and 
the decree is liable to modification by the 
court rendering it, upon application of ei- 
ther party at any time, for good cause 
shown. 

Drains and sewers. The jurisdiction of 
a county board of drain commissioners to 
order the construction of a drainage ditch, 
acquired, in conformity with statute, by the 
filing of a petition therefor, signed by the 
requisite number of freeholders, is held. in 
Rosholt (N. D.) 11 L.R.A.(N.S.) 
372, not to be devested by the action of the 
petitioners in withdrawing their names from 
the petition after the board has taken action 
thereunder. 

Easement. The owner of a right of way 
across another’s farm is held, in Schmidt v. 
Brown (Ill.) 11 L.R.A.(N.S.) 457, to have 
a right to remove gates placed across it by 
one who purchased the servient estate with 
notice of the way as it existed on the ground, 
and of the claims of the dominant owner 
with respect to it. 

See also EJECTMENT. 

Ejectment. That ejectment will not lie 
for an incorporeal right or easement to use 
land as a public park is declared in Canton 
Co. v. Baltimore (Md.) 11 L.R.A.(N.S.) 
129. 

See also JUDGMENT. 

Election. 

Elections. 

Electricity. 


See LEvy AND SEIZURE. 
See OFFICERS. 

To attach an uninsulated 
wire carrying a dangerous electri¢al current, 
to a tree in a highway having branches ex- 
tending almost to the ground, which chil- 
dren would be likely to climb, is held, in 
Temple v. McComb City Elec. L. & P. Co. 
(Miss.) 11 L.R.A.(N.S.) 449, to be neg- 
ligence. 

One maintaining an uninsulated electric 
wire near a bridge pier is held, in Graves v. 
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Washington Water Power Co. (Wash.) 11 
L.R.A.(N.S.) 452, not to be bound to an- 
ticipate that, because of the attractive char- 
acter of the pier and the birds found there, 
children may climb the pier and come in con- 
tact with the wire, and to take precautions 
to guard against injury to them. 

See also Em1Inent DoMAIN. 

Eminent domain. The power of emi- 
nent domain conferred by statute on public 
service corporations organized to furnish, 
“by whatsoever means,” electric power for 
public use, is held, in Minnesota Canal & 
P. Co. v. Pratt (Minn.) 11 L.R.A.(N.S.) 
105, to be properly exercised in aid of the 
construction of canals and reservoirs to be 
used to create and distribute electric power 
for general use. 

The right to set off special benefits, in pro- 
ceedings to condemn a right of way for a 
railroad company, against the value of the 
part taken and damages shown to have ac 
crued to the remainder, is sustained in 
Mantorville R. & T. Co. v. 
(Minn.) 11 L.R.A.(N.S.) 277. 

Evidence. Declarations and admissions 
ofa person since deceased, made ante litem 
motam, respecting the date of his birth, are 
held, in Taylor v. Grand Lodge, A. 0. U. W. 
(Minn.) 11 L.R.A.(N.S.) 92, to be admis- 


Slingerland 


sible in evidence against his beneficiary, in 
an action to recover upon a mutual benefit 
certificate issued to him in his lifetime, in 
which the defense interposed is that a false 
date of birth was given in the application 


for membership, the basis for the insurance. 

In a suit by a customer against a bank 
to recover damages for the wrongful dishon- 
or of his check, evidence relating to the cus- 
financial credit standing is 
held, in Hilton v. Jesup Banking Co. (Ga.) 
11 L.R.A.(N.S.) 224, to be admissible, al- 
though there be no claim for special dam- 


tomer’s and 


ages. 

The presumption of undue influence in 
ease of gifts from a man to his mistress is 
held, in Platt v. Elias (N. Y.) 11 L.R.A.(N. 
S.) 554, to be one of fact. 

That an appellate court will not take ju- 
dicial notice of the record of an appeal 
pending before it, in another suit between 
the parties to the action, in which it is re- 
quested to do so, is declared in Murphy v. 
Citizens’ Bank (Ark.) 11 L.R.A.(N.S.) 616. 

Executors and administrators. That 
one executor will not, in an accounting be- 


tween themselves, be charged for losses 
caused by the negligent management by his 
coexecutor of a portion of the estate which 
was turned over to him to care for, is de. 
clared in Cheever v. Ellis (Mich.) 11 LR 
A.(N.S.) 296. 

See also Deatm. 

Extradition. See Haveas Corpus. 

Fences. See RAILRoAps. 

Garnishment. See BANKs. 

Gifts. See Evipence; HUSBAND anp 
WIFE. 

Habeas Corpus. The right to a writ of 
habeas corpus to secure the release of a pris- 
oner who, after having been discharged by 
a court for want of prosecution within the 
time fixed by statute, is retained in custody 
under a second indictment for the same 
offense, is sustained in People ex rel. Nagel 
v. Heider (Ill.) 11 L.R.A.(N.S.) 257. 

The right of the courts, in a habeas cor 
pus proceeding to secure the release of one 
arrested as a fugitive from justice, to in- 
quire into the legality of the indictment or 
complaint upon which the requisition is 
based, is sustained in Re Waterman (Ney.) 
11 L.R.A.(N.S.) 424. 

Highways. The power of the legisla- 
ture to make the giving of written notice 
to the municipal authorities of the defective 
condition of a street prior to the happening 
of an accident a condition precedent t 
holding the municipality liable for injuries 
caused by such defect is sustained in Mac 
Mullen v. Middletown (N. Y.) 11 LRA 
(N.S.) 391. 

Requiring tracks of a railroad company 
which are properly in a public street to be 
elevated on a solid embankment for public 
protection and welfare, and vacating the 
portion of the street covered by the embank- 
ment, is held, in Weage v. Chicago & W. 1. 
R. Co, (Ill.) 11 L.R.A.(N.S.) 589, not to 
violate the rule that municipal corporations 
have no authority to vacate or destroy 
streets for the benefit of private individuals 
and corporations; and therefore it is held 
that such acts do not cause a reversion of 
the street to those who dedicated it to pub 
lic use, or to abutting owners, or entitle 
them to enjoin the railroad company from 
trespassing on the land, although the em 
bankment will exclude the public from all 
use of the street. 

See also ELectriciry; Municrpat Cob 
PORATIONS. 
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Homestead. A lease of a homestead 
for a period of five years is held, in Kloke 
y. Wolff (Neb.) 11 L.R.A.(N.S.) 99, to be 
a conveyance within the meaning of the 
statute, and to be void, unless executed and 
acknowledged by both husband and wife. 

Husband and wife. <A trustee who has 
sold the trust property, through an inter- 
mediary, to his wife is held, in Atkins v. 
Atkins (Mass.) 11 L.R.A.(N.S.) 273, to 
have no right to maintain an action against 
her to compel payment of the purchase 
money. 

Where a man, after abandoning his wife, 
dies domiciled in another state, leaving 
credits in the state of her domicil, it is held, 
in Jones v. Layne (N. C.) 11 L.R.A.(N.S.) 
361, that they may be applied by its courts 
to her statutory year’s support according to 
its laws; and that the fiction that her do- 
micil and the situs of his assets are in the 
state of his domicil will not apply. 

To establish a gift by a husband to a wife 
of jewelry purchased by him as an invest- 


ment for their joint benefit and also for the | 


purpose of ornamenting the wife on suit- 
able occasions, it is held, in Farrow v. Far- 
row (N. J. Err. & App.) 11 L.R.A.(N.S.) 
389, that a delivery of the property to her 
by the husband, with the intention of de- 
vesting himself of all dominion and control 
of it, and of vesting title in her, must be 
clearly shown. 

See also Contracts; Divorce. 

Illegitimacy. See DEATH. 

Infants. See Evecrricity; Street Ratt- 
Ways, 

Injunction. The right to an injunction 
to restrain interference with one’s rights 
under a contract is sustained in Beekman 
v. Marsters (Mass.) 11 L.R.A.(N.S.) 201, 
where it is shown that damages will not 
afford an adequate remedy. 

The right to an injunction to restrain 
the owner of vacant property from permit- 
ting it te be used as a playground, merely 
because persons using it bat balls onto ad- 
joining property and commit trespasses in 
reclaiming them, is denied in Spiker v. 
Eikenberry (Iowa) 11 L.R.A.(N.S.) 463. 

A minority stockholder of a corporation, 
at whose instance the directors have insti- 
tuted an action in the name of the cor- 
poration against a lessee of its property for 
an accounting, is held, in Gray v. South & 
N. A. R. Co, (Ala.) 11 L.R.A. (N.S.) 581, 


to have no right to maintain a suit in an- 
other court of co-ordinate jurisdiction to 
secure the accounting and to enjoin the 
prosecution of the former suit, although the 
directors are unfit to manage and conduct 
the suit. 

See also Hicuways. 

Insurance. An insurance company which 
has paid to a mortgagee the amount of its 
debt after the destruction of the insured 
property by fire is held, in Gillaspie v. 
Scottish Union & Nat. Ins. Co. (W. Va.) 11 
L.R.A.(N.S.) 143, to be entitled to be sub- 
rogated to the rights of the mortgagee in 
accordance with a stipulation in the policy, 
where the mortgagor had forfeited his 
rights thereunder by reason of change of 
title without notice, and by failure to ful- 
fil any of the requirements of the policy. 

An insurance company which, in order to 
avoid suit, pays the amount of a policy on 
the life of one who has disappeared, upon 
demand of those entitled to recover in case 
of his death, is held, in New York L. Ins, 
Co. v. Chittenden (Iowa) 11 L.R.A.(N.S.) 
233, to be bound by its election, and to have 
no right to demand a return of the amount 
upon the reappearance of the insured. 

The right of an insured to reformation 
of a policy delivered to and accepted by 
him, and to a recovery on the policy as 
reformed, on the theory that it did not 
contain a provision for which he stipulated, 
is denied in Floars v. Aitna L. Ins. Co. 
(N. C.) 11 L.R.A.(N.S.) 357, where there 
is nothing to show that the insurer did not 
deliver the policy which it intended to de- 
liver, although the agent who secured the 
application understood that the policy 
should contain such provision, if he was a 
mere soliciting agent without power to is- 
sue policies, ; 

That an insurer is a member of an un- 
lawful combination is held, in Freed v. 
American F. Ins. Co. (Miss.) 11 L.R.A. 
(N.S.) 368, not to prevent its enforcing a 
right of subrogation to a claim against one 
wrongfully destroying the property, since 
the subrogation agreement does not relate 
to the business of the combine. 

See also EvIDENCE. 

Interpleader. A bank which has received 
on deposit checks bearing the indorsement 
of its customer, upon which the indorsement 
of the payee is alleged to be forged, is held, 
in Rauch v. Ft. Dearborn Nat. Bank (IIl.) 
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11 L.R.A.(N.S.) 545, to have no right, after 
collecting the amounts from the drawees 
and being notified by them that suits for 
the amounts had been instituted against 
them by the payee, and that it will be re- 
quired to defend them, and after charging 
back the amounts to its customer and no- 
tifying him to defend the suits, which he 
refuses to do, but threatens to sue upon his 
deposit account, to maintain a bill of in- 
terpleader against the drawees, payee, and 
depositor to compel them to settle their 
rights among themselves, since the respec- 
tive parties are not claiming from it the 
same debt, duty, or other thing. 
Intoxicating liquors. Carriage of intox- 
icating liquors consigned by a shipper in one 
state to a fictitious consignee in another is 
held, in State v. Intoxicating Liquors (Me.) 
11 L.R.A.(N.S.) 550, not to be ended, so 
as to subject them to seizure under the state 
laws, merely because the car in which they 
were carried has been placed on the team 


track at their destination, ready for de- | 


livery, since, in the absence of any agree- 
ment by the consignee to receive them else- 
where, the carrier’s undertaking is not com- 


pleted until removal of the goods from 
the car to the freight house. 


Judges. That a judge has no jurisdic 
tion to correct the records of the court in 
a county in which he has held court, while 
he is holding court in another county, is de- 
clared in Williams v. Dean (lowa) 11 
L.R.A.(N.S.) 410. 

Judgment. In an action of ejectment 
brought by a grantee against his grantor, in 
which the latter pleaded that the sole con- 
sideration for the conveyance was the gran- 
tee’s promise not to prosecute the husband 
of the grantor for the crime of embezzle- 
ment, a replication setting up as res judi- 
cata an order dismissing a bill theretofore 
filed by the grantor to set aside the deed 
is held, in Burton v. MeMillan (Fla.) 11 
L.R.A.(N.S.) 159, to be no defense to the 
plea, where the dismissal was on the ground 
that the parties to the deed were in pari de- 
licto. 

That the satisfaction of a judgment by 
the money secured by execution sale of ex- 
empt property will not be canceled, al- 
the debtor recovers a judgment 
against the sheriff for the value of the prop- 
erty, so that plaintiff gains nothing by the 
levy, is declared in Plano Mfg. Co. v. 


though 


Thompson (S. D.) 11 L.R.A.(N.S.) 396, 
where the plaintiff acted knowingly and ma- 
liciously, and caused defendant more ex- 
pense in defending his rights than the 
amount of the judgment. 

Judicial notice. See Evinence. 

Landlord and tenant. That fraudu. 
lent procurement of the lease may, under 
the reformed procedure, be pleaded and 
proved in an action of unlawful detainer to 
recover possession of real estate from one 
claiming as tenant, is declared in Sass y, 
Thomas (Ind. Terr.) 11 L.R.A.(N.S.) 260, 

The right of the owner or one entitled to 
the possession of real estate forcibly to dis- 
possess a tenant who is in peaceable pos- 
session after the expiration of the tenancy 
is denied in Whitney v. Brown (Kan.) 1] 
L.R.A.( N.S.) 468. 

That an action in tort will not lie against 
a landlord in favor of a tenant who re. 
ceives a personal injury, because the land- 
lord fails to comply with his contract te 
make repairs, is declared in Dustin v. Cur- 
tis (N. H.) 11 L.R.A.(N.S.) 504. 

Larceny. In a prosecution for larceny, 
it is held, in State v. Wolfley (Kan.) 11 
L.R.A.(N.S.) 87, that the jury have a ight 
to consider the fact that the cattle al- 
leged to have been stolen bore the brand of 
the complaining witness, as some evidence 
that they were owned by him. 

In the absence of a statute prohibiting 
the contribution of corporate funds to po- 
litical campaign purposes, an officer of a 
corporation who, without benefit to himself, 
and acting for the supposed benefit of the 
corporation, at the request of the president, 
advances his personal funds on behalf of the 
corporation for that purpose, and subse 
quently accepts from the corporate officers 
a return of the funds so advanced, is held, 
in People ex rel. Perkins v. Moss (N. Y.} 1 
L.R.A.(N.S.) 528, not to be guilty of 
larceny. 

Lease. See HoMESTEAD. 

Levy and seizure. The right of a man 
to elect to take against the will of his wiie 
is held, in Re Fleming (Pa.) 11 L.R.A.(N. 
S.) 379, not to be an asset which can be 
attached to satisfy a claim against him as 
a defaulting trustee, although he is ip 
contempt fer failure to comply with a de 
cree directing him to pay over the trust 
funds. 

Libel. Upon trial of an action for libel 
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in charging plaintiff with larceny based on 
a court record, it is held, in Register News- 
paper Co. v. Stone (Ky.) 11 L.R.A.(N.S.) 
940, that plaintiff cannot prove that, al- 
though he had pleaded guilty to the charge, 
he was in fact not guilty. 

License. See LIMITATION oF ACTIONS. 

Limitation of actions. The dismissal 
of an action to recover damages for per- 
sonal injuries, because of failure to file a 
declaration, is held, in Minton v. LaFollette 
c. I & R. Co. (Tenn.) 11 L.R.A.(N.S.) 
478, not to prevent the bringing of a new 
action within the time allowed by statute 
after the failure of a former proceeding, al- 
though the statutory period has run since 
the accident occurred. 

The statute of limitations is held, in 
State Medical Examining Board v. Stewart 
(Wash.) 11 L.R.A.(N.S.) 557, not to apply 
to a proceeding to revoke a license to prac- 
tise medicine, under a statute authorizing 
such revocation for dishonorable conduct, 
and providing that conviction of any of- 
fense involving moral turpitude shall con- 
stitute dishonorable conduct, since the stat- 
ute constitutes merely a rule of evidence. 

Lottery. A scheme by which a prize is 
offered to persons subscribing for certain 
periodicals who shall guess nearest the pop- 
ular vote cast for President at a- certain 
election is held, in Waite v. Press Pub. 
Asso. (C. C. A. 6th C.) 1] L.R.A.(N.S.) 


609, to be a lottery or gift enterprise, with-’ 


in the statute forbidding the disposing of 
money by such means. 

Master and servant. A contract be- 
tween an employer and employee by which 
a fund shall be created by joint contribu- 
tions, which, in case of the death of the 
employee, shall be paid first to his widow, 
and in which the employer reserves the 
right to retain all sums due for indemnities 
under the contract until a release is proper- 
ly executed by all persons interested in or 
injured by the death of the employee, is 
held, in Frank v. Newport Min. Co. (Mich.) 
ll L.R.A.(N.S.) 182, not to require a re- 
lease only from those interested under the 
contract, but to justify the employer in re- 
taining the fund until the widow presents a 
release from all persons interested in or in- 
jured by the death of the employee. 

A statute requiring the blocking of rail- 
road switches, and making the failure to do 
80 prima facie evidence of negligence in 


case an employee is injured by absence of 
a block, is held, in Denver & R. G. R. Co. 
v. Gannon (Colo.) 11 L.R.A.(N.S.) 216, not 
to destroy the defense of assumption of 
risk. 

In an action by an employee to recover 
damages for injuries received on account of 
the master’s failure to comply with the pro- 
visions of the factory act, requiring the 
guarding of machinery for the purpose of 
protecting employees, it is held, in Western 
Furniture & Mfg. Co. v. Bloom (Kan.) 11 
L.R.A.(N.S.) 225, that assumption of risk 
is not available as a defense. 

A regulation of a railroad company re- 
quiring car repairers, when at work under 
or about a car, to see that a blue signal 
is displayed at each end of the car to protect 
it from being coupled to or moved, is held, 
in New York C. & St. L. R. Co. v. Ropp 
(Ohio) 11 L.R.A.(N.S.) 413, to be a rea- 
sonable rule, and binding upon a car re- 
pairer who at the time of his employment 
agreed that he understood the rule and 
would obey it. 

A statute prohibiting tke issuance by an 
employer to his employee of checks for la- 
bor performed, redeemable in goods and 
merchandise, is held, in State v. Jordan 
(Tex. Crim. App.) 11 L.R.A.(N.S.) 603, 
to interfere with the right of freedom of 
contract, and not to be within the police 
power of the state. 

See also PARTIES, 

Mental anguish. See DAMAcEs, 

Mines. Payment under the clause of a 
mining lease that, after the expiration of 
one year, the lessee must mine a certain 
amount of ore annually or pay the royalty 
on that amount, is held, in Chauvenet v. 
Person (Pa.) 11 L.R.A.(N.S.) 417, not to 
prevent a forfeiture for failure to mine, 
under a clause that failure to commence 
and prosecute mining operations at the ex- 
piration of the year allowed for exploration 
will entitle the lessor to declare a forfeit- 
ure, where the lease contemplates the full 
development of the lands. 

Mortgage. See Deeps; INSURANCE; RE- 
CEIVERS. 

Municipal corporations. The right of 
a municipal corporation to claim exemption 
from liability for damages to a building, 
caused by its negligence in blasting a ditch 
for a sewer in an alley at the side of the 
building, on the ground that the work is of 
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public benefit, or even a public necessity, is) will entitle one for whom he aets as agent 


denied in Cherryvale v. Studyvin (Kan.) 
11 L.R.A.(N.S.) 385. 

Making an ordinance prohibiting the 
maintenance of leaky water pipes in a street 
apply only to water companies and their 
managers, to the exclusion of consumers 
maintaining pipes in the street, is held, in 
Crumpler v. Vicksburg (Miss.) 11 L.R.A. 
(N.S.) 476, not to be an unlawful dis- 
crimination. 

Negligence. To entitle an employee to 
hold the seller of unsuitable lubricating oil 
to his employer liable for injury to himself 
by the explosion of the oil, it is held, in 
Berger v. Standard Oil Co. (Ky.) 11 L.R.A. 
(N.S.) 238, that he must show that the 
seller had knowledge of the dangerous char- 
acter of the oil, or of such facts that he 
ought to have known of it. 

See also Srreet Raitways. 

Nuisance. Statutory authority to con- 
struct a tunnel for railroad tracks through 
a portion of a city is held, in New York 
Continental Jewell Filtration Co. v. Wyn- 
koop (App. D. C.) 11 L.R.A.(N.S.) 542, 
not to authorize the erection, by one con- 
tracting to do the work, of a plant for do- 
ing the work near the entrance to the tunnel 
in such a manner as to constitute a nui- 
sance to the owners of neighboring dwell- 
ings. 

Officers. An election oflicer acting in 
good faith and without malice is held, in 
Blake v. Brothers (Conn.) 11 L.R.A.(N.S.) 
501, not to be personally liable for reject- 
ing a ballot, although he thereby deprives 
an elector of his constitutional right to 
vote. 

Option. 

Parties. 
ees from whose wages sums are deducted 
to establish a hospital service, to furnish the 
professional services to them, is held, in 
3anks v. Eastern R. & L. Co. (Wash.) 11 
L.R A (N.S.) 485, to have no right to main- 
tain an action against the employer for 
damages for his refusal to pay the dues to 
him, on the theory that the employer ma- 
liciously causes the employees to violate 
their contract with the physician. 

Physicians and surgeons. See Limu- 
ITATION OF ACTIONS; PARTIES. 

Principal and agent. One having an 
option to purchase corporate stock is held, 
in Montgomery v. Hundley (Mo.) 11 L.R.A. 
(N.S.) 122, to be such an owner of it as 


See PRINCIPAL AND AGENT. 
A physician chosen by employ- 


| 


to buy it to rescind his purchase in ease he 
withholds from his principal the facts ig 
respect to his relation to the stoek. 

Principal and surety. See Bonps, 

Railroads. The liability of a railroad 
company for failure to maintain its right- 
of-way fence in good repair is held, in Coe 
v. Northern P. R. Co. (Minn.) 11 LRA, 
(N.S.) 228, to be measured by the rules of 
ordinary care and prudence. 


A railroad company in running a train 
through a populous community where the 
presence of trespassers is to be anticipated 
on the tracks is held, in Illinois C. R. Co, 
v. Murphy (Ky.) 11 L.R.A.(N.S.) 352, to 
be bound to have its trains under control, and 
to keep such a lookout as will enable its 
operatives to give timely warnings of their 
approach, as well as to stop the train, in 
case of necessity, before injury has been 
inflicted upon the trespassers. 

See also MASTER AND SERVANT. 

Real property. If a grantee in a deed 
containing a condition subsequent that, 
when the land conveyed shall cease to be 
used for railroad purposes, it shall reve:t, 
divides the land and devotes one portion 
of it to other purposes, it is held, in Moss 
v. Chappell (Ga.) 11 L.R.A.(N.S.) 398, that 
there is a breach of the condition as to the 
portion so used, and that the grantee or 
those claiming under him cannot defeat the 
right of the grantor to enter, merely upon 
the ground that the condition in the deed 
did not provide that the land should revert 
if any portion of it should no longer be 
used for railroad purposes. 

Receivers. Authority, without consent 
of the mortgagees, to supplant their liens 
by receivers’ certificates issued wpon mining 
property for obligations other than those 


arising by way of expenditures for realiza- 
tion and for preserving the property while 
the business is in the course of administra- 
tion under the receivership, is denied in In- 


ternational Trust Co. v. Decker Bros. 
(C. C. A. 9th C.) 1T L.R.A.(N.S.) 152. 

Records. See EVIDENCE. 

Religious societies, See Wma1s. 

Sale. A provision in a contract for the 
sale of jewelry, that all right to make 
claim that the goods are not like sample is 
waived unless the claim is made within two 
days after the receipt of goods, is held, in 
W. F. Main Co. v. Fields (N. C.) 11 LRA 
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(N.S.) 245, not to be binding if the defects 
are latent, so that they are not readily dis- 
coverable by inspection. 

The purchaser of a chattel who, without 
any agreement between the parties as to the 
price, receives it from the carrier with 
knowledge of the price demanded by the 
seller, which is his regular selling price and 
a reasonable one, is held, in Estey Organ 
Co. v. Lehman (Wis.) 11 L.R.A.(N.S.) 254, 
to be bound to pay that price, although be- 
fore receiving the property he contended 
that the price to be paid was a less amount. 

One who, with knowledge that another’s 
contract to furnish material in instalments 
for use in a building has not been complied 
with, accepts and uses material tendered, is 
held, in United States use of Hudson River 
§. S. Co. v. Molloy (C. C. A. 2d C.) 11 
L.R.A.(N.S.) 487, to be liable for the value 
of the benefits received, less his loss by 
reason of the breach. 

Street railways. That it is negligence, 
as matter of law, for a child ten years old, 
after seeing from a point on the sidewalk 
a street car approaching, 80 feet distant, to 
attempt to walk across the street without 
any precaution to avoid collision with the 
ear, is declared in Holian v. Boston Elev. 
R. Co. (Mass.) 11 L.R.A.(N.S.) 166. 

See also CARRIERS. 

Subrogation. See INSURANCE. 

Telegrams. See DAMAGES. 

Telegraphs and telephones. The valid- 
ity of a printed provision upon blanks used 
in delivering messages to a telegraph com- 
pany, that the company shall not be liable 
for mistakes and delays in the transmission 
or delivery, or for nondelivery, of any un- 
repeated message, beyond the amount re- 
ceived for sending the same, is denied in 
Western U. T. Co. v. Milton (Fla.) 11 
LR.A.(N.S.) 560. 

Trespass. See RAILROADS. 

Trusts. See HusBAND AND WIFE, 

Unlawful detainer. See LANDLORD AND 
TENANT. 

Voters and elections. See OFFICERS. 

Waters. The right of a nonriparian own- 
er to recover damages for injuries to his 
land by percolation from a pond maintained 
upon the stream by a riparian owner in 
the reasonable enjoyment of his property is 
denied in Moore v. Berlin Mills Co. (N. H.) 
ll L.R.A.(N.S.) 284. 


The rule for division of water front in 


coves is held, in Columbia Land & I. Co. v. 
Van Dusen Investment Co. (Or.) 11 L.R.A. 
(N.S.) 287, not to be applicable where the 
headlands are 4 miles apart, and are mere 
projections at extremes of a long and irreg- 
ular shore line. 

A stream floatable only in times of winter 
freshets, which do not occur more than three 
or four times a year, and continue but a 
few hours at a time, is held, in Kamm v. 
Normand (Or.) 11 L.R.A.(N.S.) 290, not 
to be a publie highway. 

The mere fact that a house is used as a 
publie boarding house is held, in Birming- 
ham v. Birmingham Waterworks Co. 
(Ala.) 11 L.R.A.(N.S.) 613, not to take it 
out of a contract between a municipality 
and a water company that the latter shall 
supply water for dwellings at a flat rate. 

See also MUNICIPAL CORPORATIONS. 

Wills. A bequest of a certain number 
of shares of stock of a kind of which tes- 
tator owns a large number is held, in Re 
Snyder (Pa.) 11 L.R.A.(N.S.) 49, to be a 
general legacy, and not adeemed by a sub- 
stitution, during testator’s lifetime, of oth- 
er stocks for that owned at the execution 
of the will. 

A devise of real estate to a religious cor- 
poration, “to be used as a parsonage, and 
nothing else, and to be kept for that purpose 
and used for nothing else,” is held, in Adams 
v. First Baptist Church (Mich.) 11 L.R.A. 
(N.S.) 509, not to create a condition subse- 
quent which will cause a forfeiture if the 
property is devoted to other uses, 

See also Levy AND SEIZURE. 


——_9+e————— 


Recent Articles in Caw Journals 
and Reviews. 


“The Unwritten Law and Why It Re- 
mains Unwritten.”—20 Green Bag, 8. 

“Perjury.”"—6 Criminal Law Journal of 
India, 104. 

“Concerning Uncertainty and Due Process 
of Law.”—66 Central Law Journal, 2. 

“Validity of Statutes Conferring Execu- 
tive and Legislative Powers on Courts and 
Judges.”—66 Central Law Journal, 24. 

“Evolution of the State.”—1 Oklahoma 
Lawyer, 6. 

“Legal Aspects of the Hague Conference.” 
—16 American Lawyer, 1. 
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“The Treaty Power and Police Regula- 
tion.”"—16 American Lawyer, 18. 

“New British Patent Law.”—16 Ameri- 
ean Lawyer, 26. 

“The United States Supreme Court and 
tate Legislation.”"—16 American Lawyer, 
43. 

“Roman Law and Mohammedan Juris- 
prudence, Part II.’—6 Michigan Law Re- 
view, 197. 

“Telephonic Communications in Evi- 
dence.”—13 Virginia Law Register, 665. 

“Contempt of Court, Criminal and Civil.” 
—21 Harvard Law Review, 161. 

Reasonableness of Maximum Rates as a 
Constitutional Limitation upon Rate Regu- 
lation.”"— 21 Harvard Law Review, 175. 

“Right of a Stockholder, Suing in Behalf 
of a Corporation, to Complain of Misdeeds 
Occurring Prior to His Acquisition of 
Stock.”—21 Harvard Law Review, 195. 

“The Courts of Pennsylvania Prior to 
1701.”—55 American Law Register, 529. 

“Citizenship of Interstate Corporations 
for the Purposes of Federal Jurisdiction.” 
—40 Chicago Legal News, 167. 

“When Does an Amendment Introduce a 
New Cause of Action? (Continued)”—40 
Chicago Legal News, 168. 

“Uniformity of Legislation.”"—15 Amer- 
ican Lawyer, 559. 

“The Court of Rehabilitation.”—15 Amer- 
ican Lawyer, 556. 

“Proposed Changes in the Fellow Servants 
Law.”—15 American Lawyer, 572. 

“Statutory Regulation of Wages.”—€5 
Central Law Journal, 468. 

“The Law of Bank Checks (Practical 
Series).”—24 Banking Law Journal, 947. 

“The Competency of Bank Stockholders or 
Officers to Act as Notaries in the Bank’s 
Business.”—25 Banking Law Journal, 957. 


New Books. 


“Cream of the Law.” 
Ballard. $5. 

Hubbell’s “Legal Directory for Lawyers 
and Business Men.” 1908 Ed. Buckram, 
$5. 

“Tllinois Cumulative Index-Digest.” In- 
cluding Illinois Supreme Court Reports 


By Emerson E. 


CASE AND COMMENT. 


from 217 to 222, and the Illinois Appellate 
Court Reports from 118 to 122. Vol. §, 
Being a supplement to Vols. 1 to 4. By 
Ralph H. Wilkin. $5. 

Cobbey’s “Nebraska Compiled Statutes,” 
Buckram, $6 net. 

“Northeastern Reporter Digest.” Includ- 
ing Vols. 66 to 80. Vol. 5. $6 net. 

Shepard’s “Pennsylvania Superior Court 
Citations.” 2d ed. $6. 

Shepard’s “Early Pennsylvania Cita. 
tions.” 3d ed. $5. 

“Facts.” A 2-volume work on the Weight 
of Evidence. By Charles G. Moore. $12 
delivered. 

“The Law of Contracts.” (North Caro 
lina) By Robert C. Strong and Claude B, 
Denson. Cloth, $2.50. 

“Manual of Corporate Taxation for State 
Purposes.” (New York) By H. M. Powell, 
Paper, $1.50. 

“The Law of Pleading and Practice under 
the Indiana Code of Civil Procedure.” By 
Enoch G. Hogate. 2 vols. Buckram, $12, 

“Corporation Legal Manual for 1907-8" 
By John S. Parker, 15th annual ed. $6.50, 

“Notes on the Law of Wills and the Ad 
ministration of Estates of Deceased Per. 
sons.” By William P. Borland. Buckram, 
$3.50. 

“Supplement to the Law of Negligence in 
Wisconsin.” By C. H. Hamilton. Buck 
ram, $5.50 delivered. The complete work, 
2 vols. Buckram, $10.00. 


———_> oo —___—_ 
The Humorous Side. 


DISPOSITION OF THE CASE.—The follow 
ing is a transcript of a report of a case by 
a justice of the peace in South Dakota, as 
published in an official paper: 

“State of So. Dak. Action: assault and 
battery. 
S. C. E.....ccceey plaintiff, 
vs. 83. 
Jicce Nuevccscees Gefendant. 

Judgment of court and disposition of 
case. 

Defendant found guilty as far as cas 
tried, but just at close of last witness ex 
amined Defendant flew and escaped the 
martiall and could not be found so ended the 
trial.” 
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Price, $4.00. 

Send for ample part, free. 


THE LAWYERS CO-OPERATIVE 
PUBLISHING CO. 


PUBLIC LAND 
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to know that the Decisions of the 
Department of the Interior Relating 
to Public Lands are again in print. 
This set is known as Public Land 
Decisions, and complete to date con- 
sists of 35 volumes and a Digest in 
2 volumes (vols. 1 to 30). We have 
secured a limited number of Com. 
plete sets including Digest, and 
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request. If interested, write at once 
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you have a partial set, perhaps we 
can complete same for you from our 
odd volume stock. This matter re 
quires immediate attention if you 
wish to make sure of securing these 
Reports. You know how scarce they 
have been—don’t delay now. 


The 
Lawyers Co-op. Pub. Co., 
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By JOHN HENRY WIGMORE, 


Professor of the Law of Evidence in the Law School of Northwestern University. 
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The question whether a given cir- 
cumstance, fact, or declaration is 
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To do the work as we planned has made it the most costly single piece 
work we have ever done. We did it relying as always on the demand by them. 


bar for THE BEST THAT CAN BE PRODUCED. 
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First: The features of the Digest are, A re-analysis of every case ever decide 
ed by the court, and a consequent re-writing of a large part of 
former work. 


The addition of a very large number of propositions due in a large’ 
measure to Obiter Dicta which have been given by citing courts the 
force of decisions. 


Third: The examination of every case, Federal and State, which has e t 
cited the U. S. Supreme Court Reports, and the citing of all these 
in the Digest under the proposition to which they cite. : 


Fourth: A two-fold Table of Cases which will give (a) a list of the caseaiay 
decided in the U. S. Supreme Court with direct and reverse titles 
and citation to all editions, and references to those paragraphs cover 
° Fs a 
ing the case, and (b) a list of all lower court cases which have gone 
up to the U. S. Supreme Court, showing what was done with th 5 " 
case in the Supreme Court. : 


A special price is made to advance subscribers of $6.00 a volume with the 

guarantee that the completed Digest shall not cost more than $36.00. 
Wereserve the right to increase the price after publication to $7.50 per volume 
Unless you have already entered your order, do so at once. 
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